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income taxation, but potentially for civil, criminal and
regulatory jurisdiction in Osage County.

Order p. 27, Aplt. App. 381, 407.

Further, in its prior opinion in this case, this Court recognized both that the
Nation was seeking to greatly expand its territorial sovereignty and jurisdiction and
that a decision in favor of the Nation would have far-reaching consequences. In
Osage Nation v. Oklahoma ex rel. Oklahoma Tax Commission, 260 Fed. Appx. 13,
19, 2007 WL 4553668 (10™ Cir. 2007), this Court noted that “the essence of this
case is whether the Nation or the State of Oklahoma is the supreme sovereign with
respect to Osage County or whether some form of dual sovereignty may apply.”
The Court then discussed the consequences of the case at footnote 9:

A ruling in favor of the Nation on the merits could affect
more than the State’s ability to collect income tax. The
Nation might be able to foreclose Oklahoma from

exercising sovereignty over Osage County in myriad
other ways.

However, the longstanding expectations of the State of Oklahoma are not
the only expectations entitled to great weight in determining whether the Osage
reservation extends throughout Osage County. The Supreme Court has addressed
the role that “jurisdictional history” and “longstanding expectations” play in a
diminishment determination in several cases. In Rosebud Sioux Tribe v. Kneip,
430 U.S. 584, 603, 97 S. Ct. 1361, 51 L.Ed.2d 660, 675 (1977), the Court noted

that “the single most salient fact is the unquestioned actual assumption of state
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jurisdiction over the unallotted lands in Gregory County since the passage of [the
allotment act].” Like the state and tribe in Rosebud, the State of Oklahoma has
exercised jurisdiction over the fee-owned lands in Osage County since statehood
while the Nation has not. Like the Rosebud area, approximately 80% of the
residents of Osage County are non-Indian and approximately 95% are nonmembers
of the Nation. Order p. 6 fn. 1, Aplt. App. 381, 386. Given similar facts in
Rosebud, the Court stated at 430 U.S. at 604-605:

The longstanding assumption of jurisdiction by the State

over an area that is over 90% non-Indian, both in

population and in land use, not only demonstrates the

parties’ understanding of the meaning of the Act, but

has created justifiable expectations which should not be

upset by so strained a reading of the Acts of Congress as

petitioner urges.

Similar facts were at issue in Hagen v. Utah, 510 U.S. 399, 114 S.Ct. 958,

127 L..Ed.2d 252 (1994). In Hagen, the Court was faced with a situation where the
fee-owned lands were substantially owned and occupied by non-Indians and the
state had exercised jurisdiction over such lands for many years. The Court noted
that “jurisdictional history” in finding that it demonstrated “a practical
acknowledgment” that the reservation was diminished and that “a contrary

conclusion would seriously disrupt the justifiable expectations of the people living

in the area.” Id 510 U.S. at 421.
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The Private Organizations represent “people living in the area” of Osage
County. The Private Organizations have purchased and developed their lands and
built and operated their businesses based upon the exclusive exercise of
jurisdiction by the State of Oklahoma and its political subdivisions over such
lands. The Private Organizations and the people they represent include farmers,
ranchers, businessmen, other business owners, hunters and fishermen,
conservationists, oil and gas operators, utility companies, municipalities and many
others, all of whom have relied upon the fact that the State of Oklahoma and its
political subdivisions have jurisdiction over the fee-owned lands in Osage County.
Now, the Nation seeks to disrupt those valid and longstanding expectations by
claiming that such lands are part of a reservation. A determination of reservation
status is a precursor to likely attempts by the Nation to impose taxation, regulation
and jurisdiction over the entire Osage County.

The concerns of the Private Organizations about the assertion of trjbal
sovereignty and jurisdiction over nonmembers throughout Osage County are not
mere conjecture or speculation. Rather, the Nation already has adopted tribal
ordinances involving taxation and regulation of the activities of nonmembers on
fee-owned lands. In his deposition in this action, Principal Chief Jim Gray
acknowledged that the Nation has adopted a sales tax, vehicle registration tax,

gaming device tax, possessory interest tax, crude oil tax and hotel lodging tax. Jim
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Gray Depo. p. 131, Aplee Supp App. 369. Chief Gray further acknowledged that
the Nation’s tax code as drafted applied to nonmembers on fee-owned lands, even
though the Nation had not attempted to enforce such taxes against nonmembers to
date. Gray Depo. pp. 102-103, 135, 152-153; Aplee Supp. App. 366-367, 370,
374-375. However, Chief Gray confirmed that the Nation was awaiting the
outcome of this litigation to fully enforce its ordinances:
Q. And is the implication of what you’ve told me that if
you win this lawsuit, then you will consider whether

to expend [sic] that and enforce the statute to the full
boundaries of the way it is written?

A. If we have to — if that indeed is what happens, then
we have to be prepared to assume responsibilities.

Gray Depo. p. 103, Aplee Supp. App. 367.

Not only is expanded sovereignty and jurisdiction likely based upon the
Nation’s own existing or future laws, but expanded sovereignty and jurisdiction is
possible in air and water environmental regulation. Under both the Clean Air Act
and the Clean Water Act, Indian tribes may be treated as a state (“TAS”™) for
purposes of regulating air and water quality under those acts. Arizona Public
Service Company v. Environmental Protection Agency, 211 F.3d 1280 (D.C. Cir.
2000); Montana v. United States Environmental Protection Agency, 137 F.3d 1135
(9" Cir. 1998). If all of Osage County is determined to be part of a reservation and
the Nation obtains TAS status, the Nation may be able to regulate the activities of

4618384_1.DOC

19




Case: 09-5050 Document: 01018273474 Date Filed: 09/16/2009 Page: 27

nonmembers on fee-owned lands. Such regulation would substantially change the
“jurisdictional hiétory” of Osage County and the “longstanding expectations” of
the Private Organizations and the people they represent.

The Nation asserts that coextensive regulation and jurisdiction with the state
and county government is commonplace, noting thaf nothing in federal law
prevents the county government and tribal government from coexisting and
exercising jurisdiction, either concurrently or in some instances, exclusively, over
individuals, entities, and activities within the same territory. Brief of Appellant p.
33. While such coextensive jurisdiction may not seem disruptive to the Nation, in
fact it is extremely important to the Private Organizations and disruptive of their
long‘standing expectations of state control. Indeed, the Supreme Court in 2005
reiterated the importance of such considerations noting that the “justifiable
expectations” based upon two centuries of New York’s exercise of regulation
jurisdiction “merit heavy weight.” City of Sherrill v. Oneida Indian Nation of New
York, 544 U.S. 197, 215-216, 125 S.Ct. 1478, 161 L.Ed.2d 386, 402 (2005).

The Private Organizations and the nonmember citizens that they represent
have had longstanding expectations that the fee-owned lands within Osage County
are subject to regulation, taxation and jurisdiction of the State of Oklahoma and its
subdivisions, not by regulation, taxatidn and jufisdiction of the Nation. Such

expectations “merit heavy weight” in determining whether the Osage reservation
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has been diminished or disestablished with respect to fee-owned lands in Osage

County.

III. THE NATION SHOULD BE BARRED BY LACHES AND
EQUITABLE PRINCIPLES FROM ATTEMPTING TO REASSERT
SOVEREIGNTY AND JURISDICTION OVER THE FEE-OWNED
LANDS IN OSAGE COUNTY.

In addition to finding that the fee-owned lands in Osage County are not part

of a reservation, the district court also cited the seminal case of City of Sherrill v.

Oneida Indian Nation, supra, applying the equitable considerations of laches,

acquiescence and impossibility as further support for holding that the fee-owned

lands in Osage County should not be subject to jurisdiction of the Nation. Order
pp. 25 — 27, Aplt. App. 405 — 407. The City of Sherrill case is highly instructive
and clearly applicable in this action. First, the issue in City of Sherrill, as in this
case, was a question of sovereignty and jurisdiction, not one of ownership. In Cifty
of Sherrill, the Oneida Nation had already acquired the tracts in question and its
ownership of those tracts was not in dispute. Rather, the Oneida Nation was
seeking to assert sovereignty and jurisdiction, just as the Osage Nation is seeking
to assert sovereignty and jurisdiction over the fee-owned lands in Osage County.

In applying the doctrine of laches and other equitable doctrines, the Court
noted the long lapse of tifne during which the Oneidas did not seek to revive their

sovereign control through equitable relief in court and the attendant dramatic

changes in the character of the properties. When a party belatedly asserts a right to

4618384_1.DOC

21




Case: 09-5050 Document: 01018273474  Date Filed: 09/16/2009 Page: 29

press sovereign control over territory, “longstanding observances and settled
expectations are prime considerations.” City of Sherrill, 544 U.S. at 218. The
unilateral establishment of sovereignty “wbuld have disruptive practical
consequences.” Id 544 U.S. at 219. Finally, the Court noted that if sovereignty
were proclaimed, “little would prevent the tribe from initiating a new genération of
litigation to free the parcels from local zoning or other regulatory controls that
protect all land owners in the area.” Id. 544 U.S. at 220.

The attempt by the Nation to establish sovereignty and jurisdiction over the
fee-owned lands in Osage County falls squarely within the dictates of City of
Sherrill. The State of Oklahoma and its political subdivisions have long exercised
control over those lands. Non-tribal members represented by the Private
Organizations and others have purchased those lands, developed those lands, and
built their lives and fortunes in reliance upon such lands being subject to
jurisdiction and control by the State of Oklahoma and its political subdivisions.
Now, for the first time in over 100 years, the Nation claims it was all a mistake.
Despite the fact that the Nation had never previously sought to assert jurisdiction
or control over such fee-owned lands since statehood, the Nation now asserts that
such lands were subject to its jurisdiction and sovereignty all along. The prospects
for disruption of the lives and the “longstanding expectations” of the Private

Organizatioﬁs and the people they represent are nearly limitless. Potential disputes
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include attempts by the Nation to tax, impose zoning regulations, impose
environmental regulations, assert water rights claims, adopt hunting and fishing
regulations and many other areas of potential dispute. Further, when such a
dispute arises, the Nation will almost certainly argue that such dispute must be
resolved in the Nation’s tribal courts. Litigation is certain to be expensive, lengthy
and disruptive. Further, because the Private Organizations and the members they
represent are not members of the Nation, such parties do not have the normal rights
of political redress. Nonmembers have no right to vote or otherwise participate in
tribal affairs of the Nation leaving litigation as the only available option to
challenge the Nation’s exercise of sovereignty and jurisdiction over the fee lands in
Osage County.

The Nation is likely to attempt to distinguish Cily of Sherrill by noting that
the Oneidas had failed to assert sovereignty and jurisdiction over the land for over
200 years while the Osage Nation has failed to assert jurisdiction for over 100
years. However, in the City of Sherrill case, the Court cited its application of the
doctrine of laches in Felix v. Patrick, 145 U.S. 317 (1892) based upon the passage
of “nearly three decades.” City of Sherrill, 544 U.S. at 217. Clearly, the Nation
has failed to assert its claim of sovereignty for a sufficient length of time for laches

to be applicable.
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The Private Organizations urge the Court to respect the “jurisdictional
history” of state control over the fee-owned lands in Osage County and to not
disrupt the “longstanding expectations” of the Private Organizations and the
individuals they represent by allowing the Nation to assert sovereignty and
jurisdiction over the fee-owned lands over 100 years after such sovereignty and
jurisdiction was last exercised. = The equitable considerations of laches,
acquiescence and impossibility applicable in City of Sherrill are equally applicable
in this case.

Conclusion

While the scope of this litigation is nominally a challenge of the State of
‘Oklahoma’s right to impose income taxes on members of the Nation working and
residing on fee-owned lands in Osage County, in fact the Nation’s objective is to
obtain a declaration that the Osage reservation has not been diminished or
disestablished and covers all lands owned in fee by non-tribal members. The
district court correctly determined that the Osage reservation no longer covers fee-
owned lands in Osage County. In their Brief of Appellee, the Commissioners have
addressed the specific language of the Osage Allotment Act, the Oklahoma
Enabling Act and other legislative enactments demonstrating the diminishment or
disestablishment of the Osage reservation. The Private Organizations have not

sought to restate or reargue those legal positions. Rather, the Private Organizations
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write to advise the Court of their longstanding expectations of jurisdiction and
sovereignty by the State of Oklahoma and its political subdivisions over fee-owned
lands in Osage County and the potential significant disruption of those
expectations if the Nation is permitted to assert sovereignty and jurisdiction over
those lands.

The “jurisdictional history” of the exclusive exercise of jurisdiction and
sovereignty by the State of Oklahoma over fee-owned lands in Osage County for
over 100 years “demonstrates the parties’ understanding of the meaning” of the
Osage legislative enactments. Rosebud Sioux Tribe, 430 U.S. at 605. Further,
such “jurisdictional history” has “created justifiable expectations” of the Private
Organizations and the persons and groups they represent “which should not be
upset.” Id. The jﬁstiﬁable expectations Qf the Private Organizations of state
sovereignty and control over the fee-owned lands “merit heavy Weight” in
considering the status of the reservation. City of Sherrill, 544 U.S. at 215-216.

In addition to finding that the Osage reservation no longer covers fee-owned
lands in Osage County, the Court should also find that the Nation is barred by the
doctrine of laches, acquiescence and impossibility from asserting sovereignty or

jurisdiction over the fee-owned lands. The equitable considerations relied upon by
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the Court in City of Sherrill have equal application to the Nation. The Private

Organizations urge the Court to affirm the decision of the district court.
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